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in the Court of Appeals of the District of Columbia. 


No. -2439. 


The United States of America ex Rel. The Red River Lumber 

Company, Appellant, 
vs. 

Walter L. Fisher, Secretary of the Interior, et al. 


a Supreme Court of (he District of Columbia. 

No. 54495. At Law. 

United States of America ex Rel. Tiie Red River Lumber Com¬ 
pany, Plaintiffs, 
vs. 

Walter L. Fisher. Secretary of the Interior, and Fred Dennett, 
Commissioner of the General Land Office, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition. 

Filed March 19, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54495. 

United States of America ex Rel. The Red River Lumber Com¬ 
pany, Plaintiffs, 
vs. 

Walter L. Fisiier, Secretary of the Interior, and Fred Dennett, 
Commissioner of the General Land Office, Defendants. 

The petition of The Red River Lumber Company respectfully 
represents: 

I. The relator is a corporation duly organized and existing under 
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the laws of the State of Minnesota and empowered to acquire and 
hold land in the State of California. 

II. The defendaant Walter L. Fisher is Secretary of the Interior 
of the United States, and the defendant Fred Dennett is Commis¬ 
sioner of the General Land Otiice of the United States. 

HI. Heretofore, to-wit, on June 11, 1900, one Jesse B. Caldwell 
a citizen of the I nited States, made homestead entry of the North 
half of Southwest quarter, the Southeast quarter of the Southwest 
quarter and the Southwest quarter of the Southeast quarter 
*2 of Section eight, Township thirty North, of Range two East, 
Mount Diablo Base and Meridian, in the Redding Land Dis¬ 
trict. in the State of California, and thereafter, to-wit. on February 
*28, 1906, made final proof and payment pursuant to the homestead 
laws of the United States and received from the Receiver of the said 
land district a proper final receipt, and the Register of the said land 
district issued proper final certificate of entry of the said land by 
said entryman. who thereupon and thereby became the equitable 
owner of the said land, the legal title to which, pending the issuance 
of patent, remained and still remains in the United States in trust 
for said entryman and his grantees. 

TV. Notice of the intention of said Caldwell to make such final 
proof was endorsed “know of no reason why entry should not pass 
to final proof" by one “IT. C. Cullom. Jr., Spl. Agt. G. L. 0.,” the 
said Cullom being the proper officer of the United States Land De¬ 
partment to investigate and report upon the said entry at such time. 

V. By the seventh section of the Act of Congress approved March 
3, 1891, (26 Stat.. 1095) it was provided: 


“That after the lapse of two years from the date of' the issuance 
of the receiver's receipt upon the final entry of any tract of land 
under the homestead, timber-culture, desert-land, or preemption 
laws, or under this act, and when there shall he no pending contest 
or protest against the validity of such entry, the entryman shall be 
entitled to a patent conveying the land by him entered, and the 
same shall be issued to him.’* 


which said provision of law has ever since been in force. 

VI. At the end of two years from the date of the issuance 
3 of Receiver’s receipt upon the said final entry of the said 
Caldwell no protest or contest against the validity of said 
entry had been filed and there was then no pending protest or con¬ 
test against the validity thereof, and by the terms of the said Act of 
1891 the said entry then became confirmed, and the said entryman 
and his grantees became entitled to a patent from the United States 
for said land, and the said land and the said entry passed beyond the 
jurisdiction of the Land Department to cancel or otherwise impair 
the title of the said entryman and his grantees. 

VII. After the said final entry was made the said entryman exe¬ 
cuted a mortgage upon the said land, and thereafter proceedings for 
foreclosure thereof were prosecuted in the Superior Court of the 
County of Shasta, State of California, and a judgment of foreclosure 
and sale of the said land was duly entered in said proceedings ap- 
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pointing one Carl R. Briggs commissioner to make sale of the said 
land, and thereupon the said commissioner after due notice offered 
the said land at public auction on, to-wit, the 31st day of August, 

1907, and sold the same to one Thomas B. Walker who purchased 
the same in good faith for a valuable consideration without notice 
or knowledge of any defect in the said entry of the said Caldwell, 
and thereafter by deed hearing date the 20th day of September, 

1908, the said commissioner duly conveyed the said land to the said 
Walker. Thereafter by deed bearing date the 24th day of October, 
1908, the said Walker conveyed the said land to the relator. 

YITI. The relator as the successor in title of the said entry - 
3% man is now the owner of the equitable title to said land and 
entitled to a patent from the United States therefor to he 
issued in the name of the said entrvman in accordance with the laws 
of the United States and practice of the Land Department; yet. nev¬ 
ertheless. the defendants, the said Walter L. Fisher as Secretary of 
the Interior of the United States, and the said Fred Dennett, as 
Commissioner of the General Land Office of the United States, whose 
duty it was and is to cause such patent to issue, have, since the ex¬ 
piration of the said statutory period of two years from the date of 
the said final receipt, unreasonably, arbitrarily and unlawfully failed 
and refused to issue or cause to he issued such patent, and have un¬ 
dertaken to inquire into the validity of the said entry and to cancel 
the same by notation upon the land records of the United States. 

IX. The ground upon which the defendants have asserted their 
jurisdiction, after the expiration of the said statutory period of two 
years from the date of said final receipt, to inquire into the validity 
of the said entry and to cancel the same, is that, by a secret and con¬ 
fidential letter “P'’ of .Tune 29, 1907, the said Commissioner of the 
General Land Office called the attention of the then Acting Chief of 
Field Division at Oakland, California, to certain statements con¬ 
tained in the entryman’s final proof testimony and stated that he, 
the said Commissioner, before approving the entry, desired an in¬ 
vestigation to he made as to the entryman’s compliance with the 

homestead law. and that thereafter on .July 15, 1908 (more 
4 than two years from the date of the said final receipt) a spe¬ 
cial agent of the General Land Office made an investigation, 
and on August 27. 1908, submitted an adverse report charging: 

(1) That claimant has failed to establish and maintain residence 
on the land in question: (2) That claimant has never cultivated or 
improved the land in question, except to construct a small frame 
house 46x24 feet in dimensions; (3) That claimant has cut and 
removed, for the purpose of sale, about 327.000 feet of timber from 
the land in question. 

which said charges were thereupon made the basis of alleged pro¬ 
ceedings against the said entry wherein the defendants attempted to 
inquire into the validity of the said entry and to cancel the same for 
alleged failure of the entrvman to comply with the homestead law. 

X. The justification asserted by the defendants for assuming juris¬ 
diction after the expiration of the statutory period of two years from 


4 


U. S. A. EX REL. THE RED RIVER LUMBER CO. VS. 


the date of the final receipt, to inquire into the validity of the said 
entry and to cancel the same, is found in the following language in 
an alleged decision by the Assistant Commissioner of the General 
Land Office dated March 20, 1911, purporting to be in the matter of 

the said entry, viz: 

* 


‘‘By letter “P” of June 29. 1907, this office called the attention of 
the then Acting Chief of Field Division at Oakland. California, to 
certain statements contained in entryman’s final proof testimony, 
and it was stated that in view of said statements, this office, before 
approving the entry, desired an investigation to he made as to the 
entryman’s compliance with the homestead law. The said Acting 
Chief of Field Division was accordingly directed to have an investi¬ 
gation made and in due time to report the result thereof to this 
office. The special agent’s report of August 27, 1908, shows that in 
compliance with said letter “P" of June 29, 1907, he made his in¬ 
vestigation of the entry on July 15, 1908. Said report was approved 
and transmitted to this office by the Chief of Field Division at Oak¬ 
land, California. Tt is the practice in such cases to give all instruc¬ 
tions for the investigation of entries to the Chief of Field 
5 Division in whose division the land is situated, and it is then 
his duty to direct some special agent under his charge to make 


the investigation and report. The Chief of Field Division rarely 
makes the investigation himself as his time is consumed in the super¬ 
vision of the work in his division. Tt appears, therefore, that the 
assumption in defendant’s brief that there is no connection between 
the investigation and report of the special agent and the instructions 
in letter “P” of June 29. 1907. to the Acting Chief of Field Division. 


is not well founded. The special agent’s investigation and report 
was made in compliance with the directions of June 29, 1907, and 
consequently under the well established holdings of the Department, 
the proceedings are not barred bv the said Section seven of the Act 
of March 3. 1891,” 


which said alleged decision upon appeal to the said Secretary of the 
Interior was affirmed by decision signed by the First Assistant Secre¬ 
tary of the Interior under date of October 2, 1911. 

XT. The relator is advised, and therefore avers, that a mere in¬ 
struction to a Chief of Field Division to make an investigation of an 
entry is not and cannot reasonably or lawfully he held to he a pro¬ 
test or contest, hut at most is only a preliminary step to ascertain 
whether or not a protest could or should he filed or a contest insti¬ 
tuted, and that the action of the defendants in attempting to hold, in 
effect, that such mere direction to a Chief of Field Division to make 
an investigation where no such investigation was made within the 
statutory period of two years from the date of final receipt, was a 
pending protest or contest at the expiration of such statutory period, 
was and is unreasonable and arbitrary, and that the defendants! 
after the expiration of the said statutory period of two years from 
the date of final receipt, were wholly without jurisdiction to take 
any action in the matter of the said entry other than to direct 
6 and cause patent to be issued thereon, which was and still is 
their plain duty in the premises. 
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Wherefore, the relator prays— 

1. That a rule may be laid upon the defendants as by law pro¬ 
vided. 

2. That the writ of mandamus may issue requiring the defend¬ 
ants to revoke and remove from the United States land records each 
and every notation of cancellation of the said entry, and to issue or 
cause to he issued and recorded a proper United States patent for the 
land embraced in the said entry of the said Caldwell pursuant 
thereto. 

3. And that the relator may have such other and further relief as 

«/ 

the premises warrant. 

WILIAM C. PRENTISS, 

JOHN B. CLARK, 

Attorneys for Relator. 

State of Minnesota, 

County of -, ss: 

/, Thomas B. Walker being duly sworn according to law. deposes 
and says that he is the President of The Red River Lumber Com¬ 
pany, and has read the foregoing petition and knows the contents 
thereof: that the matters and things therein stated upon personal 
knowledge are true, and those stated upon information and belief he 
believes to be true. 

THOMAS B. WALKER. 


Subscribed and sworn to before me this 12th day of March, A. D. 
1912. 

[seal.] E. G. S. CAMERON, 

Notary Public. 

Notary Public, Hennepin County, Minnesota. 

My commission expires Aug. 15, 1912. 


Rule to Show Cause. 

Filed March 19, 1912. 
* * * 


Upon consideration of the petition of The Red River Lumber 
Company, filed in the above entitled cause, it is tliis 19th day of 
March. 1912, by the Court ordered that the defendants, Walter L. 
Fisher, Secretary of the Interior of the United States, and Fred Den¬ 
nett, Commissioner of the General Land Office of the United States, 
show cause, if anv tliev have, on or before the 29th dav of March. 
1912, why a writ of mandamus should not be issued against them as 
prayed by said petition, provided that a copy of this rule be served 
on said defendants not later than the 22nd day of March, 1912. 

WENDELL P. STAFFORD, Justice. 


Marshal's Return. 

Served copy of within rule to show cause on Walter L. Fisher, 
Secretary of the Interior, and Fred Dennett, Commissioner of the 
General Land Office, personally, March 19, 1912. 

AULICK PALMER, Marshal. 

S. 
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8 Respondents' Answer. 

Filed March *28, 1912. 

****** * 

* 

Come now Walter L. Fisher. Secretary of the Interior, and Fred 
Dennett. Commissioner of the General Land Office, and in answer 
to the rule to show cause in the above-entitled action, say: 

By sections 441 and 4A‘> of the Revised Statutes of the United 
States, respondents and their predecessors in office, as Secretary of 
the Interior and as Commissioner of the General Land Office, have 
at all times, since the making of the entry here in question, been 
charged with the administration of all laws and with the execution 
of all duties appertaining to the sale and disposal of the public lands 
of the United States; that the Administration of those laws and the 
discharge of those duties involve on the part of respondents the ex¬ 
ercise of a sound judicial discretion, and not merely the performance 
of ministerial duties; that among these duties is the decision of all 
questions affecting the validity of any entry made upon any part of 
the public domain under the public land laws of the I nited States 
when the same shall have been brought to their attention in the due 
and regular course of administration and in the manner provided by 
law and the regulations authorized thereunder: and that the decision 
of all such questions by your respondent" is exclusively within their 
jurisdiction and is not reviewed)le by mandamus or other direct pro¬ 
ceedings in any court of law or equity. 

9 Further answering, respondent* aver that in the exercise 
of their jurisdiction as aforesaid, after due notice and oppor¬ 
tunity to be heard on the part of the entryman, Jesse B. Caldwell, 
and Thomas B. Walker, the transferee named in paragraph 7 of the 
petition (the interest of the relator not having been disclosed in the 
proceedings before the Department of the Interior),when the matters 
set forth in relator’s petition were brought before respondents for 
examination, consideration, approval, or disapproval, in the due and 
regular course of business, and after due hearing, examination, and 
consideration of the matters set forth in the appeals resulting in the 
actions averred in the petition, respondents decided, upon the record 
made: (1) that the homestead entry here in question made by said 
Jesse B. Caldwell was in derogation of the public land laws of the 
United States and in fraud of the United States and should be can¬ 
celed: (2) that the receiver’s final receipt procured by and issued 
to said Caldwell as averred in paragraph 3 of the petition, was pro¬ 
cured by said Caldwell through false and fraudulent testimony 
offered by him and in his behalf at the time of making final proof on 
his entry aforesaid; and (8) that well within the two years from the 
issuance of said receiver’s receipt, a protest against the validity of 
said entry, good and sufficient in fact and in law, within the mean¬ 
ing of the proviso to Section 7 of the Act of March 3, 1891, was duly 
and regularly made, and that the proceedings against said entrv 
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thereby initiated continued up to and resulted in the holding of said 
entry for cancellation as aforesaid. 

10 Respondents further aver that said findings and conclu¬ 
sions were not unreasonable and arbitrary, but were pursuant 

to that jurisdiction vested in them and in the discharge of those 
duties imposed upon them as set forth in the first paragraph of this 
answer. 

Wherefore, having now fully answered the petition of the relator, 
your respondents pray that the rule to show cause herein issued may 
be discharged, that the petition aforesaid may he dismissed with 
costs to the respondents, and that they may go hence without day. 

WALTER L. FISHER, 

Sec retar y of the Interior. 
FRED DENNETT, 

Commissioner of the Genera} Land Office. 

CHARLES W. COBB. 

Assistant Attorney General. 

F. W. CLEMENTS, 

First Assistant Attorney. 

C. EDWARD WRIGHT. 

Assistant A ttorney, 

For the Respondents. 

District of Columbia, ss: 

Walter L. Fisher, being first duly sworn, savs that he has read 
over the foregoing answer by him subscribed and knows the contents 
thereof: that the matters and things therein set forth he is informed 
are true, and he believes them to he true. 

WALTER L. FISHER, 
Secretary of the Interior. 

Subscribed and sworn to this 28" dav of March, 1912, before me, 
[seal.] W. BERTRAND ACKER, 

Notary Public for the District of Columbia. 

11 District of Columbia, ss: 

Fred Dennett, being first duly sworn, says that he has read over 
the foregoing answer bv him subscribed and knows the contents 
thereof: that the matters and things therein set forth he is informed 
are true, and he believes them to be true. 

FRED DENNETT, 

Commissioner of the General Land Office. 

Subscribed and sworn to this 28 day of March, 1912, before me, 
[seal.] CHARLES B. STRONG, 

Notary Public for the District of Columbia. 

Service accepted this 28tli dav of March, 1912. 

WILLIAM C. PRENTISS, 

Attorney for Relator. 
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Plaintiff's Plea to Defendants' Answer. 

Filed April 1, 1912. 

******* 

For plea to the defendants’ answer the plaintiff says that the only 
paper document or proceeding in the record of the homestead entry 
mentioned in the petition herein, which was filed or taken in the 
matter of said entry during the period of two years from the date 
of the receiver’s final receipt issued to the entryman, was the certain 
secret and confidential letter from the Commissioner of the General 
Land Office to the Acting Chief of Field Division at Oakland, 

12 California, dated June 29, 1907, mentioned in the petition 
herein, and that the said letter was the sole ground upon 

which the defendants based their alleged assumption of jurisdiction 
after the expiration of two years from the date of said receiver’s final 
receipt to inquire into the validity of said entry and to cancel the 
same, which said mere instruction to said Acting Chief of Field 
Division to make an investigation of said entry was not and could 
not reasonably or lawfully be held to be a protest against the validity 
of said entry, and that the attempted ruling by the defendants to the 
contrary was and is unreasonable, arbitrary and unlawful, without 
this, that the defendants in the exercise of their proper jurisdiction 
or discretion decided upon the record made in the matter of said 
entry, that well within the two years from the issuance of said re¬ 
ceiver’s receipt a protest against the validity of said entry good and 
sufficient in fact and in law within the meaning of the proviso to 
Section 7 of the Act of March 3. 1891, was duly and regularly made 
or that proceedings against said entry were thereby initiated or that 
any such proceedings were pending or continuing during said period 
of two years from the date of said receiver’s final receipt, or at any 
time lawfully pending. 

WILLIAM C. PRENTISS. 

JOHN B. CLARK, 

Attorneys for Plaintiff. 

Service of copv acknowledged this 1st dav of April. 1912. 

F. W. CLEMENTS, 

Of Counsel for Defendants. 

13 Demurrer. 

Filed April 4. 1912. 


The respondents sav that relator’s plea is bad in substance 

CHARLES W. COBB, 

Assistant Attorney General; 
F. W. CLEMENTS,' 

First Assistant Attorney; 
C. EDWARD WRIGHT, 

Assistant A ttorney , 
For Respondents . 
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Note. —Among the points to be argued on demurrer is that the 
relator, in his said plea, fails to aver by way of inducement any fact 
or facts supporting his legal conclusion that the action of the re¬ 
spondents in holding that within the two year period a good and 
sufficient protest was lodged against the entry was unreasonable, 
arbitrary, and unlawful. 

That said plea does show on its face that well within the two-year 
period prescribed by the proviso to the seventh section of the Act of 
March 3, 1891, there was in the files of the Land Department a writ¬ 
ten document challenging certain statements made in the entry- 
man’s final proof testimony and directing an investigation into en- 
tryman’s compliance with the requirements of the homestead laws, 
resulting ultimately in the cancellation of said entry, and that there¬ 
fore there was before the respondents when the relator’s case 
14 in due and regular course came before them for consideration 
a document which it then and there became the dutv of said 
respondents to determine whether or not the same constituted a pro¬ 
test in fact and within the meaning of the act of March 3. 1891, 
aforesaid; 

And that the determination of that question is and was exclu¬ 
sively within the jurisdiction of the respondents, without appeal or 
right of review on direct proceeding, such as by mandamus, to or by 
any court either of law or equity. 


Supreme Court of the District of Columbia. 

Friday, April 2 6th. 1912. 

Session resumed pursuant to adjournment, lion. Ashley M. Gould, 
Justice, presiding. 

* * * * * * * 

Upon consideration of defendant’s'demurrer filed herein April 
4th, 1912. to plaintiff’s plea filed herein April 1st. 1912, to defend¬ 
ant’s answer to the Rule to Show Cause issued herein, it is ordered 
that said demurrer he and the same is hereby sustained. Where¬ 
upon the plaintiff by its attorney of record electing to stand, it is 
ordered the Rule to Show Cause be and the eame is hereby dis¬ 
charged and the Petition dismissed. Wherefore, it is considered 
that the defendants recover of plaintiff their costs of defense to be 
taxed by the Clerk and have execution thereof. From the 
15 foregoing the plaintiff by its Attorney of record in open court 
notes an appeal to the Court of Appeals whereupon the pen¬ 
alty of a bond for costs is hereby fixed in the sum of One Hundred 
Dollars. 

. - • a 

Memorandum. 

May 14, 1912. —Appeal bond approved and filed. 

2—2439a 
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Specificntion of Errors. 

Filed May 14. 1012. 

* ***** * 

1. The Court erred in sustaining the defendants' demurrer to 
plaintiffs’ plea. 

2. The Court erred in not holding the said plea good and over¬ 
ruling said demurrer. 

3. The Court erred in not holding the defendants’ answer bad, as 
not setting up any good defense to the suit. 

4. The Court erred in not holding that the defendants were with¬ 
out jurisdiction to inquire into the validity of the entry in question 
and without power to cancel the same. 

5. The Court erred in not holding that the confidential and secret 

letter mentioned in the petition was not a protest or contest 
16 within the meaning of the act of 1801 and that the alleged 
ruling of the defendants to the contrary was arbitrary, un¬ 
reasonable and unwarranted. 

6. That the Court erred in not holding that the entry in question 
was confirmed by the said act of 1801 and that by force of said act 
it was the plain duty of the defendants to cause patent to issue as 
prayed. 

7. That the Court erred in not granting the peremptory writ as 
prayed. 

WILLIAM C. PRENTISS’. 

JOHN B. CLARK, 

Attorneys for Plaintiffs. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed June 28. 1912. 

******* 

The Clerk of said Court will please prepare transcript of record on 
appeal including all papers filed and proceedings in the case. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 

June 28, 1912.—Time to file transcript of record extended to and 
including July 31, 1912. 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
16, both inclusive, to be a true and correct transcript of the record, 
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according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54495 at Law, wherein United 
States of America, ex rel. The Red River Lumber Company is Plain¬ 
tiff and Walter L. Fisher, Secretary of the Interior, and Fred Den¬ 
nett, Commissioner of the General Land Office, are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
5th dav of July, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2439. The United States of America ex Rel. The Red River Lum¬ 
ber Company, appellant, vs. Walter L. Fisher, Secretary of the 
Interior, et al. Court of Appeals, District of Columbia. Filed Jul- 
8, 1912. Henry W. Hodges, clerk. 
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BRIEF FOR APPELLANT. 


This is a case of unreasonable, unwarranted and arbi¬ 
trary action by the Land Department in undertaking to 
assume jurisdiction, and adjudicate and cancel a homestead 
entry more than two years after the date of final receipt, 
in the face of the confirmation provision in section 7, of the 
act of March 3, 1891 (26 Stat. 1091), which reads: 

“That after the lapse of two years from the date of the 
issuance of the receiver’s receipt upon the final entry of 
any tract of land under the homestead, timber-culture, 
desert-land, or preemption laws, or under this act, and when 
there shall be no pending contest or protest against the 


validity of such entry, the entryman shall be entitled to a 
patent conv eying the land by him entered, and the same shall 
be issued to him.” 

Such a statute, declaring that an entryman shall be en¬ 
titled to a patent, is a confirmation, vesting the legal title, 
and the patent is only evidence. 93 U. S. 644; 95 U. S. 551; 
112 U. S. 693; 129 U. S. 470; 19 How. 334; 9 Wall. 89. 

The sole defense pleaded is that the appellees decided that 
a secret and confidential letter from the Commissioner of 
the General Land Office to an acting chief of field division, 
stating that, in view of certain statements in the final proof 
testimony, the Commissioner’s office, before approving the 
entry, desired an investigation to be made as to the entry- 
man’s compliance with the homestead law, was a pending 
protest and prevented the operation of the confirmation act. 

The defense does not and cannot contend that the action 

of the land department was legally right, but relies entirely 

upon the proposition that the land department has license 

to decide wrongly, or, in effect, that the land department 
# 

can ignore the law with impunity. 

We ask the court to recognize and hold that the secret and 
confidential letter of the Commissioner to the acting chief 
of field division was not, and eould not reasonably be held 
to be, a protest against the validity of the entry, and that 
there was, at the end of two years from the date of re¬ 
ceiver’s receipt, no room for the exercise of any function of 
the land department other than issuing patent as directed 
by the confirmation act. 

The secret and confidential letter was, at most, only a 
preliminary step to ascertain whether a protest could or 
should be filed or proceedings instituted. It was not a 
charge against the validity of the entry, but a recognition 
that the final proof was sufficient in form and substance, 
and contemplated the approval of the entry after investi¬ 
gation. 
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The question is purely one of jurisdiction. The land de¬ 
partment has undertaken to hold that, notwithstanding the 
confirmation act, it retained jurisdiction to adjudicate and 
cancel the entry, because the Commissioner had asked a 
special agent to make an investigation. Such ruling was 
upon the question of the jurisdiction of the land department 
in the premises, and not upon a question within its juris¬ 
diction. 

As said by Mr. Justice Brewer in Interstate Commerce 
Commission v. Cincinnati, etc., R. R. Co., 167 U. S. 
479, 510: 

“Still again it is urged that the Commission has decided 
that it possesses this power, and has acted upon such de¬ 
cision, and an appeal is made to the rule of contemporaneous 
construction. But it would be strange if an administrative 
body could by any mere process of construction create for 
itself a power which Congress had not given to it.” 

i- . 

' i * t 

Our position, therefore, is two-fold: First, that the rule 
exempting the land department, in the exercise of its proper 
functions, from interference by the courts, does not apply 
where the jurisdiction of the land department in the prem¬ 
ises is in question; and Second, that in any event the rule 
referred to does not apply here because the action of the 
department is plainly wrong, unreasonable, unwarranted, 

and arbitrary. . ,, , 

1 

We appreciate that the decision of this court in the 
Grand Rapids Timber Company case is, in effect, opposed 
to our first position, but the opinion of the court in that 
case does not indicate that the point we make was considered. 

Our second position, of course, implies that argument 
is unnecessary, that the law and the facts speak for them¬ 
selves. ’ We will, therefore, merely state the facts of the 
case and briefly trace the evolution in the rulings of the 
land department from sound and reasonable application of 
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the confirmation act at the time of its passage, to the recent 
unreasonable, unwarranted and arbitrary decisions that a 
mere direction to investigate an entry is a protest, which, 
in effect, emasculate and repeal the confirmation act. 

The homestead entry in question was made on June 11, 
1900, and on February 28, 1906, the entryman made final 
proof and payment and received receiver’s receipt. Notice 
of intention to make final proof was given the proper special 
agent pursuant to the regulations and was by him indorsed 
“Know of no reason w r hy entry should not pass to final 
proof.” 

During the period of tw r o years after the date of the 
receiver's receipt, the records of the land department open 
to inspection by the entryman or the public, showed no 
paper, document, or action of any kind affecting the entry. 

After final entry the entryman mortgaged the land, and 
more than a year later, upon default of payment, the mort¬ 
gage was foreclosed and at foreclosure sale, on August 31, 
1907, the land was purchased by Thomas B. Walker in good 
faith without notice or knowledge of any defect in the 
entry. On August 31, 1907, Walker received a conveyance 
from the Commissioner making the sale. 

On October 24, 1908, Walker conveyed to the relator. 

On August 24, 1908, two years and six months after the 
date of the final receipt, a special agent submitted a report 
on the entry and thereafter charges were preferred and the 
land department undertook to adjudicate and cancel 
the entry. 

The fact that a secret and confidential letter from the 
Commissioner to the acting chief of field service division 
had been written on June 29, 1907, was first disclosed in 
Commissioner’s decision of March 20, 1911, wherein he held 
that such secret and confidential letter prevented the oper¬ 
ation of the confirmation act. That decision was affirmed 
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by the Secretary and thereupon these mandamus proceed¬ 
ings were commenced. 

“Contest” and “protest” were words of established mean¬ 
ing in the Land Department. 

Protest: 

I L. D., 86, 584, 590; 10 L. D., 157, 159; 14 L. D., 

68, 70. ■: 

Distinction between protestant and contestant: 

3 L. D., 399, 400; 6 L. D., 763, 765. 

Proceedings against entry by individual: 

Rules of Practice, August 13, 1885; 4 L. D., 37; 

Instructions, 12 L. D., 451, 453. 

Protest by special agent: 

4 L. D., 62, 65. 

Charges must be positive and specific: 

II L. D., 214, 273, 274, 462. 

For several years prior to 1891 it had been the practice 
to order the suspension of vast numbers of entries for the 
purpose of investigating legality or good faith. The ad¬ 
ministration of the public lands came to a practical stand¬ 
still. Great hardship upon entrymen resulted by reason of 
delay, and still greater hardship upon transferees. 

To remedy the situation Congress inserted Section 7 in 
the Act of March 3, 1891, and adopted “protest”- and “con¬ 
test” as words of established meaning in the Department. 

Contemporaneous departmental construction: 

Instructions, May 8, 1891, 12 L. D., 450, 452. 

Purpose and intent of proviso: ■ w !’ 

Instructions, June 3, 1904, 33 L. D., 10, 12. 

Construction of word “proceedings” in Instructions of 
May 8, 1891. See Instructions July 1, 1891, 13 L. D., 1, 3, 
where “proceedings” was construed as including any action, 
order or judgment canceling an entry, holding it for cancel¬ 
lation, or which requires something more to be done by 
the entryman to duly complete and perfect his entry, and 



without which the entry would necessarily be canceled; and 
it was directed that every suspended entry, where entryman 
had not been duly notified thereof and required within the 
two years to furnish proof necessary to complete the entry, 
should be relieved from suspension and passed to patent. 

First held that adverse report of a special agent, without 
action thereon by the Commissioner, was a pending protest: 
Instructions, July 9, 1902, 31 L. D., 368. 

But still held that, to be a protest, special agent’s report 
must make specific charges of fact, the same as required of 
a protest by an individual: Instructions, June 3, 1904, 33 
L. D., 10, where it was said: 

“To be either a contest or a protest there must be a 
charge of specific facts which if true would defeat the entry 
and upon which the entryman or party affected may take 
issue and demand a hearing. In cases investigated by 
special agents of your office, where the agent has reported 
sufficient facts to justify cancellation of the entry, such 
report is a proceeding that prevents confirmation of an entry 
under the act. Instructions, July 9, 1902, 31 L. D., 368, 
371. But if no such report has been filed, or no contest has 
been initiated, so that nothing is charged against the entry 
upon which issue may be taken, and the entryman demand to 
meet his accuser or that hearing be had, the entry will be 
regarded as confirmed by the statute and will be passed 
to patent.” V . • " 

; r;. ' . i - • ( • ’ ' 

Until the case of John S. McGinnis, 33 L. D., ^06, a 
formal charge against an entry was thus held to be neces¬ 
sary to constitute a protest. The McGinnis case, however, 
was one of palpable fraud, and in order to defeat it the 
Department held that a letter of a special agent calling at¬ 
tention to convictions for fraud and forgery in connection 
with various soldiers’ additional assignments, and furnish- 

i , .. J p.L' 

ing information of such character as to directly and ulti*. 
mately form the basis of an investigation, followed by 




instructions from the Commissioner to investigate the 
McGinnis entry, was a protest within the meaning of the 
statute. The Department undertook to lay down a new 
rule, asserting that it was the logical and inevitable conclu¬ 
sion from the circulars of instructions and previous rulings 
of the Department, viz.: 

“That any proceeding challenging the validity of any 
particular entry, or any investigation initiated because of 
the supposed invalidity of such entry before the lapse of 
two years from the date of final certificate, are equally within 
the contemplation of the statute and take the entry out of 
the confirmatory provision of the proviso to Section 7 of 
the Act of March 3, 1891.” 

This w T as followed by the case of John N. Dickerson, 33 
L. D., 498, where, within the two years, a special agent 
advised the Commissioner that from a partial investigation 
of the entry he found a great deal of fraud had been and 
was being perpetrated, and requested that no patent be 
issued on that or other described entries until after further 
investigation, whereupon the Commissioner suspended the 
entry and referred it to the special agent for investigation. 

Then came the decision of Justice Stafford in the 
Menasha Wooden Ware Company, 37 L. D., 329, since 
which the Department has cast off all restraint and held that 
a mere reference of a case to a special agent for investiga¬ 
tion takes it out of the Confirmation Act of 1891, thereby, 
in effect, repealing the statute. The very purpose and 
obvious operation of the statute are to limit the time during 
which the Government may hold entries in suspension for 
investigation. 

Respectfully submitted, 

WILLIAM C. PRENTISS, 

JOHN B. CLARK, 

Attorneys for Appellant. 
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United States ex rel . Red River Lumber Com¬ 
pany, APPELLANT, 

V. 

Walter L. Fisher, Secretary of the Interior, 
and Fred Dennett, Commissioner of the Gen¬ 
eral Land Office. 

BRIEF FOR APPELLEES. 

This is another case involving the cancellation of a 
homestead entry, appellant contending that the 
appellees had no jurisdiction to take the action of 
which complaint is made on account of certain pro¬ 
visions contained in the proviso to section 7, act of 
March 3, 1891 (26 Stat., 1095). 

Final receipt issued in the case at bar February 
28, 1906 (Record, p. 2). Certain proceedings against 
the entry were thereafter, and within two years from 
the issuance of final receipt, instituted by the Land 
Department, which later culminated in a hearing and 
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trial, at which all the parties, after notice, appeared 
and participated. This hearing resulted finally in 
the finding of certain facts by the Secretary of the 
Interior on appeal from the Commissioner of the Gen¬ 
eral Land Office, and a judgment by the Secretary 
thereon, upon which the entry w^as cancelled (Record, 
p. 6). Of course, joining the Commissioner as de¬ 
fendant can have no effect. The judgment of the 
Secretary was the final judgment, and that judgment 
must be upset by the court in order to give the relief 
sought by appellant. 

It is conceded that the appellees found and deter¬ 
mined, in the course of these proceedings, that a pro¬ 
test against the validity of this entry, good and 
sufficient in law and fact, within the meaning of the 
proviso 13 section 7 of the act of March 3, 1891, 
aforesaid, was duly made and pending at the time of 
the two-year period. 

But, it is urged, the matter is purely one of juris¬ 
diction, and the Secretary had no power after two 
years on this record to retain jurisdiction to adju¬ 
dicate and cancel the entry. Why? Manifestly, 
from appellant’s point of view, because there was no 
protest. If there had been no protest, a question 
might be presented competent for this court to 
decide, viz, whether, there being no protest, the 
appellees had jurisdiction or power to adjudicate the 
merits of an entry after two years from date of final 
receipt. 

The Secretary has not decided in this case that he 
had such a power under such circumstances. This 
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case is wholly unlike Interstate Commerce Commis¬ 
sion v. Cincinnati , etc., R. R. Co. (167 U. S., 479), 
cited by appellant in that respect. What the Secre¬ 
tary did decide was a jurisdictional fact, i. e., that 
there was a pending protest, whereby his general and 
exclusive jurisdiction in land matters continued and 
authorized him to pass upon the validity of the entry 
in controversy. 

The proviso to section 7, aforesaid, does not work 
automatically. There can be no “confirmation,” as 
the term is looselv used, of an entry if there be no 
pending “protest” or “contest.” Somewhere there 
must be someone to determine whether or not such 
a protest or contest as the proviso contemplates was 
actually pending. This involves the determination 
of two things; whether, as a physical fact, any im¬ 
peachment of the entryman’s title was lodged against 
the entry within two years and was undisposed of 
#t the end of that period by the authority having 
jurisdiction over the public lands, and whether such 
impeachment, if found, constituted a protest or 
contest within the meaning of the law. 

Who is to determine whether or not such a protest 
was in existence f This court has answered the ques¬ 
tion in Fisher v. United States ex rel. Grand Rapids 
Timber Co. (37 App. D. C., 436), which is now pend¬ 
ing in the Supreme Court on writ of error. The 
determination of the ultimate fact that there was 
a protest is within the jurisdiction of the land de¬ 
partment. It is not a question, as appellant seeks 
to make it, of whether the Secretary was mistaken 




4 


in the instant case. The pleadings show that there 
was something before the latter which he was re¬ 
quired to pass upon and to exercise judgment and 
discretion in deciding whether or not it was a pro¬ 
test. He decided. To say that he decided wrongly 
would require, at the court’s hands, a review of 
a matter exclusively chnfided by law to his judg¬ 
ment. -This is distinctly stated in the Grand Rapids 
Timber Company case not to be a function of 
the courts. If it were, there is scarcely a question 
involved in the passing of title from the Govern¬ 
ment to a claimant for a portion of the public do¬ 
main that could not be brought before this court, 
through bill in equity, mandamus, or prohibition, for 
consideration, conferring upon this court substantially 
all the judicial duties of the land department. 
Whether an applicant is qualified in respect to citizen¬ 
ship or otherwise; whether his military service, under 
the military law, was of the requisite period; whether; 
in military law he was ever in the service of the 
United States; whether land sought to be entered was 
public land at all, or, if so, was available for entry 
under a particular law; whether a given entry was a 
valid entry—all these questions, and many more, 
involving law as well as fact, might be transferred to 
this court. And you have very properly decided 
that they may not be. 

In United States ex rel. Ness v. Fisher (223 U. S., 
683) the question presented to the Supreme Court 
(and to you, before it reached the Supreme Court) 
was purely one of law: Whether the Secretary’s con- 


struction of a certain law, whereby he exacted a cer¬ 
tain character of affidavit, was right or wrong. The 
court refused to accept such a proposition for decision. 
The only question that court could decide, so it held, 
was not whether the Secretary’s decision was right or 
wrong on the law , but whether that decision, if made 
in the discharge of a duty, imposed by law, involving 
the exercise of judgment and discretion on his part, 
might be reviewed by the courts in mandamus pro¬ 
ceedings, with the possible result that he should be 
compelled to retract and substitute the judgment of 
another tribunal, and to give effect to such a judg¬ 
ment not his own and not having his approval. The 
court said “No,” the decision not being arbitrary or 
merely ministerial. 

Following these cases came the announcement of 
your decision in United States ex rel. McKenzie v. 
Fisher , decided May 6, 1912, 4 Wash. Law Rep., 404. 

Now, what exists in the record in the instant case, 
beyond the assertion of appellant’s conclusion, to 
show that the decision of the Secretary was arbi¬ 
trary? (It is not pretended that a simple ministerial 
duty alone is involved.) It is at least conceded that 
there was a certain document relating to this entry 
filed within the two-year period and that the proceed¬ 
ings thereby initiated ultimately culminated in the 
act which aggrieves the appellant. It is self-evident 
that some one was obliged to determine whether or 
not that document should be construed as and taken 
for a protest; and the law fails to provide for any tri¬ 
bunal, other than the Land Department, to decide 
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that question, involving, as it must, the exercise of 
judgment. So, reduced to the last analysis, there 
is no issue between the parties to this suit before 
this court except the bare question as to whether 
the appellees decided rightly or wrongly. One can 
not be said to act “ arbitrarily ” in deciding a matter 
where he has something to decide. He may be 
outrageously wrong in his judgment; but that is not 
the point. Mandamus does not lie to correct judg¬ 
ments. It must be borne in mind that the appellant 
itself brought the question before the Secretary pray¬ 
ing for a judgment thereon, and was duly heard before 
gipent was rendered. 

.One thing is quite clear from the pleadings: Appel¬ 
lees do not regard this action as “ unreasonable, un¬ 
warranted, and arbitrary.’* That appellant entertains 

• 

such a view shows that there existed in this case 
something over which the parties might differ in their 
conclusions. In the light of the decision of this 
court in the Grand Rapids Timber Company case and 
of the McKenzie and Ness cases, we respectfully sug¬ 
gest that the court will not care to pass upon the 
appositeness of appellant’s adjectives. 

Charles W. Cobb, 

Assistant Attorney General . 

F. W. Clements, 

First Assistant Attorney. 

C. Edward Wright, Assistant Attorney. 

• • 

For the Appellees. 
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